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Court of Appeals of the District of Columbia. 


No. 4280. 

Josephine Moten All‘en et al., Appellants, 

vs. 

Rosetta Jones. 


a Supreme Court of the District of Columbia. 

Equity. No. 37,986. 

Rosetta Jones, Plaintiff, 

V. 

Oliver Moten, Josephine Jones Allen, and David Jones (Known 

as David Moten), Defendants. 

United States of America, 

District oj Columbia, ss: 

Re it remembered, tiiat in the Supreme Court of the District of 
Columbia, at tlie City of Wasiiinj^ton, in said District, at the times 
iiereinafter mentioned, tiie following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

I Bill for Partition. 

Filed June 19, 1920. 

In the Supreme Court of the District of Columbia. 

Equity. No. 37,986. 

Rosetta Jones, Plaintiff, 

V. 

Oliver Moten, Josephine Jones Allen, and David Jones (Known 

as David Moten), Defendants. 

The petition of Rosetta Jones, respectfully shows unto this Honor¬ 
able Court, as follows: 

(1) That she is a citizen of the United States and a resident of 
the District of Columbia, and brings this suit in her own right and 
as one of the heirs at law of her mother, Mary M. Moten. 
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(*2) Tliat the dofendaiil. Oliver wlieii last lieard of wa.s 

a citizen of the 8tate (»f IViinsylvania, residing at the city of 
Philadelphia, and that he is a brother of the petitioiu'r herein 
(Rosetta Jones): that .Iosi*phine Join's Alh*n and Oavid Join's 
(known as David Moten), arc' all the living children of Sarah 
Lydia Jones, deceased, who was a sister of the petitioner, and that 
they are Inith citizens of the Lnitc'd State's ami ivside'nts ef the Dis- 
diet of (>)hiinhia; and that all <d the' defe'inlants are of full age' 

(d) J'hat Mary M. Mole'ii, late a eitize'ii e>f the rnite'd State's and 

re'sident of the District of Cohnnhia, and the' mother of the j>e'titione'r 

herein, departeMl this life in the Distrie*t of rolundaa on or about 

the 2«Sth clay of Mare-h, A. D.. ID Pi. intestate: that she le'ft 

2 surviving her as her heirs at law and next of kin, her thre e' 

children, namely, the ])e'titione*r herein (Kose'tta Jone's), 

Oliver Moten. one of the defemlants he'iein, and Sarah Lydia Join's, 

now deceased. That the said Sarah Lvdia Join's dieel on the 12th 

« 

day of March, A. D., lD2d, and left surviving her. her daughte'r, 
Jeesephiin* Jones Allen, and her .«on. David .loin's (known as David 
.Moten.) 

(4) That the .Slid Mary M. Mote'ii. mothe'rof the' pe'titioner herein, 
dieel .<eiz('d and pos^e'sse'd of the following ele'.<e*rihe'd real e .^tate situate' 
in the Distrie*t of rolumhia. to wit. Part of original lots twenty-thre'e', 
(2d), twenty-four (24), and twenty-live (2.')). Sepiare five hundred 
thirty-nine (o.*)!)). he'giuning on *‘P’' Stre'c't, forty-live (4.'>) fe'c't 
ICast of the Northwe'st e'orner of .<aid lot twc'iity-thre'e' (2.‘)). thene'e' 
Last twenty (20) fe'c't, the'in'e Seuith sixty-six ((iO) fc'C't and six (0) 
ine'hes, thene'e West twe'iity (20) feet, and thein*e North sixty-six 
(t)0) feet and six ((>) iin*hes to the hegiiming. whie*h she* aceiuirt'd 
March 21, L'^ST, and which is .«e*t forth in Liber 124d folio IDS of the 
Land Records of the District of Columhia. the same being a two- 
.«4tory hrie'k house, known as premise's No. .dOi) “F” Stre'c't. Southwe'st. 

(5) That the said Sanih Lydia .lone's, now de'cea.^ed. administer"d 
on the e'state of the said Mary M. Moten, he'r mother, in Probate* 
(^luse No. 2d0:l(), and se't up therein that her said mother eli''d 
intestate: and the said Sarah Lydia .lone's took possession of the 
said ]uemise's hereinbefore de'.<('ribed and used and occupied the 
same in her life time, and that after he*r eleath her e*hildre*u, the' 
said Josephine .loiu'S Allen and the* .slid David .Jones (known as 

David Mote'll) continued to and are now oecupying the said 
♦1 premises: and that since the dc'ath of the saiel Mary M. 

Moten on, to wit, the 2Dth dav of March, lOlfi, they have 
u.^ed and oe'cu]>ied the said premises without paying any rental 
therefor to the petitioner herein. 

(t>) That the petitioner herein and the defendants named are all 
the heirs at law of the ,«aid Mary M. Moten. deceased, and as such 
heirs at law are ve.'sted with the fee simple title in and to the .<aiel 
real estate set up in paragrajih four hereof: that the said real ('state 
cannot he partitione'd in kind or divided without loss or injury to the 
parties entitled thereto: that the respective interests of the said 
parties in and to the said ival estate are as follows: 

The petitioner herein (Rosetta Jones) one-third thereof; 


JOSEPHINE M. ALLEN ET AL. VS. ROSETTA JONES. 


3 


The defendant, Oliver Moten, one-third thereof; 

The defendants, .Josephine Jones Allen and David Jones (known 
as David Moten), equal shares in the remaining one-third thereof. 

Wherefore, the premises considered, your petitioner prays: 

1. That a writ of subjxvna be issued directed to the defendants 
herein, and publication be had against those defendants not to be 
found, requiring them to appear and answer the exigencies of this 
bill of complaint. 

2. That this Honorable Court may decree a partition of the land 
and |)remises set forth in this bill of complaint, and as the same is 
not susceptible of division in kind and cannot be divided without 
loss and injury to all of the parties in interest, that this Court may 
decree a sale thereof by the a])])ointment of a trustee or trustees to 
effect said sale; and that the proceeds arising from such sale be 

divided among the parties to this bill, according to their 
4 respective interests, subject to a charge against those defend¬ 
ants who occupied the said property for a proportionate rental 
for the ])eriod of time said property was occupied by such defendants, 
or any of them, re(piiring such defendants to account to the petitioner 
herein and to any other party hereto who has not occupied the said 
property or received any rent from the use and occupancy thereof; 
and that the amounts found to be due on siiid account shall be and 
constitute a lien against the share of such defendants in this cause. 

o. And for such other and further relief as to the Court may seem 
meet and proj)er. 

ROZErrA JONES. 

DAVID WOLF. 

ALEXANDER WOLF, 

Attorncifsi for Plaintiff. 

District or Columhia, 

I, Rosetta Jones, do solemnly swear that I have read the foregoing 
petition by me subscribed and know the contents thereof; that the 
facts therein stated as upon personal knowledge are true, and those 
stated as upon information and belief. I believe to be true. 

ROZETTA JONES. 

Subscribed and sworn to before me this 16th day of June, .\. D., 
1920. 

fsEAL.l JOS. L. TEPPER, 

Xotary Public, District of Columbia. 

o A nswer of Josephine A lien & David Moten. 

Filed Julv 13, 1920. 

«/ / 

The answer of the defendants, Josephine Allen and David Moten 
to the bill of complaint herein against them exhibited. 
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1. In answer to the first nuniberod paragraph of the plaintiff's hill 
of complaint, said respondents helieve that the allegations therein 
respecting plaintitt's citizenship, residence and the capacity in which 
she files this suit are true. 

2. Answering the allegations in the second nuniher- paragraph of 
the plaintiff's bill of eoiu])laint. re.^^pondents say that their full and 
correct names are, Josephine Moten Allen and David Moten, re- 
.'«peetively, and not Jo.'icphine Jone.i Allen and David Jonei<, as in 
.«aid paragra])h set forth. Further answering the allegations in said 
pamgrapli, respondents admit that defendant, Oliver Moten, is a 
brother of the plaintiff, that said respondents arc the children and 
sole surciving heirs at law of Sarah Lydia Jones, deeea.'^ed, who was a 
sister of the plaintiH'; and that .'«aid respomlents are of full age and 
reside in said District. 

He.*ipondents admit the allegations in the third numbered para¬ 
graph of siiid bill of complaint, except as to the correctness of re¬ 
spondents’ names, which are correctly set forth in the immediately 
preceding paragraph. 

4. An.'^wering the allegations in the fourth numhered paragraph 
of said bill, resiiondents believe that the said Mary M. Moten, died 
.<eized and pos.<essed of the real estate therein described, but the deed 
conveying her the title in fee thereto is set forth at folio D)8, 
<> instead of folio 49«S, in Liber 124J. 

5. In answer to the allegations in the fifth numbered para¬ 
graph of the jJaintiff's bill of complaint, respondents say that, as 
regards the intestaev of Marv M. Mot(*n, decea.'Jcd, and the admin- 
istration of her estate by Sarah Lvdia .lones, such facts as niav be 
material to this cau.^e may, presumably, be obtained from the record 
in the Prohate Cause to which reference is made. 

Respondents admit that since the death of their mother, Sarah 
I.ydia Jones, March 12. PJ20, they have occupied the premises known 
as No. 8(M) F Street, Southwe.<t. without jiaying the jilaintiff any 
rent therefor. Rut resjiecting the other allegations in said fifth 
paragraj)h contained, respondents neither admit nor deny; but if the 
same are material they will require strict proof thereof. 

b. In answer to the allegations in the sixth numbered paragraph 
of said bill of complaint, respondents admit that the parties to this 
proceeding are the sole heirs at law of the said Maiy M. Moten, 
deceased, and that in them is vested the title in fee to the herein¬ 
above described real estate, ami that said luoperty is not susceptible 
to partition in kind. Rut as the defendant, Oliver Moten, has, since 
the filing of this suit, conveyed in fee by deed to resjiondents all of 
his undivided one-third interest as heir at law of his mother, the said 
Mary M. Moten, deceased, in said described real estate resfiondents 
now have an undivided two-thirds interest therein, instead of an 
undivided one-third interest therein. 

JOSKPIIIXK M. ALLEN. 
DAVID MOTEN. 

W. C. MARTIN, 

Atty. for Respondents J. Allen and David Moten. 
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7 District of Colcmbia, 

We, Josephine Allen and David Moten, do solemnly swear that we 
have read the foregoing answer by us subscribed and know the con¬ 
tents thereof; that the facts therein stated upon our personal knowl¬ 
edge are true, and those stated upon information and belief, w^e believe 
to be true. JOSEPHINE M. ALLEN. 

DAVID MOTEN. 

Subscribed and sworn to before me this 13" day of July, 

MORGAN H. BEACH, Ca., 

ByF. E. CUNNINGHAM, 

Ass't Clk. 

Amendments to Bill. 

Filed July 21, 1920. 

♦ ♦ ♦ ♦ ★ )(c ♦ ’ 

By leave of Court tii*st had and obtained, the plaintiff herein 
amends the bill of complaint tiled herein, as follows: 

(First.) By changing the names Josephine Jones Allen and David 
.lories (known as David Moten) so that the same shall appear in 
said caption as Josephine Moten Allen and David Moten, respectively; 

(Second.) By changing the .‘Several pai'agraphs of said bill of com¬ 
plaint wherein the names of the said defendants appear as Josephine 
Jones Allen and David Jones (known as David Moten) so that the 
same shall appear Josephine Moten Allen and David Moten, re¬ 
spectively. 

(Third.) By striking out the second [iraycr of said bill and sub¬ 
stituting in lieu thereof prayer's numbered two, three and four, as 
follows: 


<S '>. That this Honorable Court may decree a partition of the 

land and premises set forth in this bill of complaint, and as 
the same is not susceptible of division in kind and cannot be divided 
without loss and injury to all of the parties in interest, that this 
Court may decree a sale thereof by the appointment of a tr'ustee or 
trustees to effect said sale. 

3. That the jJaintitf herein may have an accounting of the 
rents and profits of said land and premises from the date of the 
death of the said Mary M. Moten, and that any amounts found to 
be due to the ))etitioncr herein on said accounting may be paid to 
her and chai'ged against the share of the proceeds arising from said 
sale belonging to the defendants liable therefor. 

4. That this cause may be referred to the Auditor of this Court 
for the piu’pose of an accounting herein. 

( Fourth.) By changing the number of the la.«5t prayer of said bill 
fi-om three to five. ROSI^TTA JONES, 

Bv A. WOLF, Attii. 

ALEXANDER WOLF, 

DAVID WOLF, 

Attorneys for Plaintiff. 
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I consent to above amendments. 
W. C. MARTIN, 

Atty. for Defndis. 

(Endorsed:) 


July —, 1920. 


Leave hereby granted to plaintitl to amend her bill of complaint 
as herein specified. 

WALTER I. McCOY, 

Chief Justice. 

Order. 


Filed October 25, 1923. 

4t ♦ ♦ 4c 4c ♦ 4c 

Alexander Wolf and William C. Martin, Trustees, having reported 
sale of Parts of original lots numbered 23, 24 and 25, in square num¬ 
bered 539, beginning on F 8t. 45 feet east of the northwest corner 
of said lot 23, and running thence east on said street 20 feet; 
9 thence south 00 feet 0 inches; then west 20 feet; thence north 
66 feet 6 inches to F 8t. and the place of beginning, together 
with improvements thereon, for One Thousand Eight Hundred Fifty 
Dollars ($1,850) to James Burk, it is this 25th day of Octol>er, 1923, 

Ordered that the sale be and the .‘^anie is finally ratified and con¬ 
firmed, and the said Trustees he and they are hereby authorized to 
convey said property by goo<l and sullicient deed to the said James 
Burk, the purchiu«er thereof, upon the compliance by him with the 
terms of sale, one-third cash, the balance in two equal instalments 
payable one and two yeai's, with interest at six per cent per annum, 
interest payable semi-annuallv, secured hv deed of trust upon the said 
property. 

And it is further adjudged and ordered that upon the receipt of the 
said cash and notes, secured as aforesaid, the siiid Trustees shall 
file their statement of account before the Auditor for examination 
and audit and report thereon to the court, and the said Auditor be 
and he is hereby authorized to include in his said report and make 
allowance for the expenditure of the costs and expenses necessary to 
cure the title by adverse possession, including reasonable fee to coun¬ 
sel in said adverse possession proceedings, and also set forth proper 
compensation to the said Tnistees for effecting said sale, and the 
allowance to them of the cost of their bond. 

By the Court: 

WILLIAM HITZ, 

Justice. 
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10 Report of Auditor. 

Filed May 31, 1924. 

♦ ♦ 4c * ♦ « 4c 

2. The original bill filed in this cause on June 19, 1920, shows, 
among other matter, that one Mary M’. Moten, a citizen of the 
United States and a resident of the District of Columbia, died on or 
about the 28th day of March, 1916, intestate, leaving surviving 
lier as heirs at law and next of kin three children, the petitioner 
Rosetta Jones, the defendant Oliver Moten, and another child since 
deceased, Sarah Lydia Jones. The said Sarah Lydia Jones, it 
appears, died on or about March 12, 1920, leaving suiwiving her a 
daughter, Josephine .Tones Allen, and a son, David Jones, known 
as David Moten. 

3. The .Slid Mary M. Moten, deceased, it was represented, died 
.seized and possessed of part of original lots 23, 24 and 25 in Square 
539, sfiecifically described in paragraph 4 of the bill, such realty 
l>eing improved by ])reinises 306 F Street, Southwest. The estate* 
of the said Mar}' M. Moten, decea.^ed, was administered upon in 
Probate Cau.se No. 23,020. the said Sarah Lydia Jones having been 
appointed as administratrix of said estate. The said Sarah Ly<lia 
Jones, it was further ref>re.«ented, took possession of the aforesaid 
real estate and used and occupied the same during her life time 
and after her death her said children, Josephine .Tones Allen and 
the said David Jones, known as David Moten, entered into the ]>osses- 
sion of said property since the death of the said Sarah T^ydia Jones, 
had continued to occupy the premises and that since March 29, 
1916, the date of the death of the .said Mary M. Moten, the said 
realty had been solely iij^ed and occiqiied hy the .said parties without 

the payment of rent therefor. 

11 4. The petitioner represented that she and the defend¬ 
ants were all the heirs at law of the said Marv M. Moten, de- 

cea.'^d, and as such were vested with the fee simple title of the realty 
de.‘H*ril)ed in the bill and that the same could not be partitioned in 
kind without hx^s or injury and, therefore, prayer's were made for 
process against the defendants, that a trustee be appointed to effect 
.Side of the [>roperty and divide the proceeds among the parties to 
the bill according to their resfiective interests, subject to a charge* 
again.st the defendants who occupied the property and that such 
defendants be required to account in this cau.«e for such use and 
occupancy and that the amounts found to be due on account of u.«e 
and occupancy should constitute a lien against the share of such 
defendants as might be proper. 

* ♦ 4c 5k ♦ 4t 4f 

6. On July 21, 1920, the defendant, Oliver Moten, filed an answer, 
representing, among other matters, that he had conveyed all of his 
right, title and interest to the real c.state involved in this caii.*^ to 
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Josephine Motcn Allen and David Moton by deed recorded July 12, 
1920, and therefore he had no interest in the real estate, or in the 
subject matter of this proceeding. 

♦ ♦ 4c « 

8. After due proceedings on the bill, the Court on October 25, 
1920, signed a decree directing the sale of the real estate set out in 
the bill and specifically described in the decree and for that pur¬ 
pose appointed Alexander Wolf, Esq., and William C. Martin Esq., 
as trustees, the said decree also reciting that Inasmuch as it appears 
that in and by the bill of complaint there was a prayer for an 
accounting of the rents and profits, it was adjudged, ordered 
12 and decreed that the cause be referred to the Auditor for 
an accounting and a division of the monies arising from 
the sale according to the respective rights of the parties hereto. 

15. At this point, it seems worth while to say that a voluminous 
record of testimony was reported, resulting from the protracted hear¬ 
ing before the Auditor on April 14, 1924. In view of the .small 
estate involved in these proceedings, the Auditor has directed that 
the testimony be not transcribwl, as it is c.stimated that it would cost 
about $50.00 to furnish a transcript of the record. However, the 
reporter read his stenographic notes to the Auditor just preceding 
the formulation by the Auditor of his findings and recommenda¬ 
tions. 


♦ 4c 4c ♦ 4c 4c 4c 

20. Schedule “B’* is a statement showing rent.s due from realty 
over period from March 29, 1916, to March 20, 1920, the .^ana* 
being period of occupancy by Sarah Lydia Jones, decea.«ed. in Sched¬ 
ule “B” there being listed the gross rents chargeable for j^uch |)erio<l 
with due allowance for repairs and taxes, after which there is estab¬ 
lished the net rents chargeable against the estate of Sarah Lydia 
Jones, which item is shown as carried to Schedule “D.” 

21. S<*hedule “C” is a like statement covering the period from 
March 21, 1920, to December 20, 1923, the same being the perio<l 
of occupancy by their heirs of Sarah Lydia Jones, deceased, and 
the net rents established therein is chargeable against Josephine 
Moten Allen and David Moten, and is shown as carried to Sched¬ 
ule ‘^D.’* Schedule ‘‘D’’ is the statement of distribution in which 

there is brought forward the balance carried in Schedule 
13 “AJ^ also an item of taxes paid by the tnistees and listed 
in Schedule which should have been paid by the defend¬ 
ants, Josephine Moten Allen and David Moten. net rents as estalv 
lished in Schedule “B,^* and net rents as established in Schedule 
the total of such items forming the basis for distribution. 
Thereafter, such total is apportioned among the various parties to 
this cause as their interests appear from the records herein, includ- 


JOSEPIIIXE M. ALLEN ET AL. VS. ROSETTA JONES. 9 


ing the evidence submitted to the Auditor in connection with this 
reference. 

2. In connection with the matter of accounting for rents, it was 
contended by William C. Martin, Esq., attorney on behalf of Jose¬ 
phine Moten Allen and David Moten, that they as tenants in com¬ 
mon were not liable to their co-tenant for use and occupancy of 
the realty, and in support of such contention certain authorities 
were submitted. However, it is well settled in this jurisdiction that, 
under the provisions of Section 93 of the Code of Law for the Dis¬ 
trict of Columbia, in an action in partition any tenant in common 
who has received the rents and profits of property to his own use 
may bo required to account therefor, and any amount due may be 
charged against the share of the party, and this question was 
disposed of when the Court signed the decree of October 25, 1923, 
adjudging, ordering and decreeing tliat the cause be referred to the 
.Auditor of the Court for an accounting as prayed for in the bill of 
complaint. However, the attention of the Court is resj^ectfully 
invited to memorandum of the respective attornevs submitted in 

A. %! 

connection with this reference, quoting authorities in support of 
their contentions. 


Kev«spectfully submitted. 
May 31, 1924. 


H. L. DAVIS, 

Aridxtor Supreme Court, D. C. 
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Schedule B. 


Sfafrmcnt of Rents Over Period From March 29, 1916, to March 20, 
1920, Same Beiny Period of Occupuncy By Sarah Lydia Jones, 
Deceased. 

Dr. 


dross rents chargeable against estate of Sarah 
Lydia .Jones, for use and occupation of realty 
from March 29, 1916 to March 20, 1920, 

.3 ycai*s, 11-2/3 months, Cw $15.00 per month $715.00 

Cr. 

Repairs: 


1916, Nov. 14. B. T. Brown. $24.00 

1917, Feb. 8. W. .Jefferson. 5.00 

Dec. 1. R. Dudley. 3.00 

Dec. 4. P. Dudley. 3.00 

1919, June 4. J. T. O’Brien. 9.00 

June 24. Davis . 9.00 


$53.00 
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Taxes: 


1916 . 

. $20.24 


1917 . 

. 20.24 


1918 . 

. 18.98 


1919 . 

. 18.98 

78.44 



$131.44 

Net rents chargeable against estate 
Lydia Jones, carried to Schedule 1) 

of Sarah 

•)83.50 



$715.00 

$715.(10 


IT) Schedule C. 

Statement of Rents Over Period From March 21, 1020, to Peconhf r 
28, 1923, Same Being Period of Occiipancg Ug Heirs of Sarah 
Lydia Jones, Deceased. 

Dr. 

(iross rents chargeable against Josephine Moten 
Allen and David Moten, for use and occu¬ 
pation of realty from Slarch 21, 1920 to 
1 December 27, 1923, 3 years, 9-1/7) months, 

(f? $15.00 per month. $078.00 


Cr. 

Repairs: 

1923, May 15. P. J. Simpson. 


Taxes 


1920 

1921 


$18.99 
24.94 


Net rents chargeable against Josephine Moten 
Allen and David Moten carried to Schedule C 


•r 


12.00 


4:*».J>:‘> 
$.')5 . 9 '> 
022.07 


$078.00 $078.00 
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16 Schedule D. 

Distribution. 

Balance brought forward from Schedule A $1,209.12 
Taxes paid by Trustees as per Schedule A 66.22 
Net rents as established in Schedule B. . 583.56 

Net rents as established in Schedule C.. .. 622.07 


Total items forming basis for dis¬ 
tribution . $2,480.97 

Said total apportioned as follows: 

To Rosetta Jones, One-third. . $826.99 

Consisting of share of balance 

of assets in hands of trustees. . $804.91 
Share of taxes paid bv trustees, 

1/3 of $66.22_!. 22.08 


$826.99 


Carried forward 


$2,480.97 $826.99 
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Brought forward . 

Josephine iloten Allen, One- 

third . 

Consisting of one-half of residue 
of balance of assets in hands 

of trustees. 

Amount charged for use and 
occupation of realty and share 
of taxes [)aid by trustees. . . . 


. $2,480.97 $826.99 

. 826.99 

$ 202.11 

624.88 


$826.99 


David Moten, One-third. 

Consisting of one-half of residue 
of balance of assets in hands 

of trustee. $202.10 

Amount charged for use and 
occupation of realty and share 
of taxes paid by trustees. . . . 624.89 


26.99 


826.99 


May 31, 1924. 


$2,480.97 $2,480.97 

H. L. DAVIS, 

Auditor Supreme Court, D. C. 
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Defendants Exceptions to the Auditor's Report. 

Filed June 7, 1924. 


Now come Josepliine M. Allen and David Moten, defendants in 
the above entitled cause, by W. C. Martin, their attorney, and object 
and except to the report of the Aiulitor of the Court tiled herein, and 
for ^;rounds of objection and exception state as follows: 

1. As the evidence adduced before the Auditor shows that during 
the period of nearly four yeai^s Sarah Lydia Moten, deceased, oc¬ 
cupied the property as co-tenant, she never ren^eived or collected any 
"rents and protits*’ therefrom; that her use and occu])ancy of the 
property were merely as a co-tenant; that the plaintitf- never d(‘- 
manded of her the payment of rent for such use and occupancy, or 
in any way <|uestioned the .<iime, or constituted the .said Sarah Lydia 
Moten her hailitf, the Auditor erred in tindin^ that this ca.<e coiiu'S 
under the provisions of Section 98 of the Code of Law for the District 
of Columbia, which authorize that in an action in j)artition, any 
tenant in common who has received the rents and ])rolits of the* 
property to his own u.^e, may he re(|uirt‘<l to account therefor, and 
any amount due may he charm'd ajj;ainst the share of the party. 

2. As the evidence adduced before the Auditor shows that durinir 
the peri(Hl of three years and more th(‘ defendant, Josephine M. 
Allen, o<*cupie<l the pro])orty as co-tenant, (after the death of h(*r 
mother, tlie said Sarah Lydia Moten) she never received or colUxted 
any “rents and profits’* therefrom; that her ui^e and occupancy of 
the property were merely as a co-tenant; that the ])laintifl' nevc'r 

demanded of her the payment of rent for such use ami oe- 
19 cupancy, or constituted the .'^aid Jo.'*’ephine M. Allen lu'r 
bailiff, the Auditor erred in lindin<x that this ea.*^ is afVeeted 
by the provisions of said Section 98 of the Code, and that the defend¬ 
ants are chargeable with the plaintiff’s share of the “rents and profits ’ 
of the property not only for the ])eriod the defendant, Josephine M. 
Allen occu])ied the ])ro])erty, hut al.<o for the “rents ami profits*’ 
during the ])eriod their decea.'^ed mother occupied the property as 
co-tenant, and before the defendants’ title therein vested in them 
as co-tenants. 

3. The Auditor erred in finding that as a matter of law, the (pies- 
tion whether the defendants are recjuired to account to tlie fdaintiff 
for her share of the rents and profits for the use and occupancy of 
the property under the provisions of Section 98 of the Code, was 
disposed of by the decree of the Court pa.^^sed herein, referring the case 
to the Auditor. 

4. If the plaintiff ever had a legal claim against the sjiid Sarah 
Lydia Moten for lier sliare of the “rents and profits” for the mere use 
and occupation of the property as co-tenant, the same .«hould have 
been made and prosecuted by the plaintiff during the lifetime of the 
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.Slid Sarah Lydia Moton. But as the plaintiff has never before made 
such claim, and the said Sarah Lydia Moten is not, and cannot be 
made a party to this proceeding, the Auditor erred in charging the 
defendants in this cau.se with the payment of the plaintiff’s share 
of “rents and profits” never collected by their decea^ mother, and 
if collo(*tod it was before the ve^sting of the title of the property in 
the ilcfendants as co-tenants. 

20 . In the liglit of facts the ])laintiff’s claim is now wholly 
without merit, and if once legal is now baiTod by the Statute 
of Limitation. 

o. And for other grounds ai)pearing on the face of said report 
and in the record, to which, at the hearing herein, the attention 
of the Court will bo speciallv directed. 

W. C. MARTIN, 
Attorney for Defendants. 


Decree. 


Filed July 15, 1924. 


This cause came on to be heard upon the defendants’ exceptions 
to the Auditor’s ri'port filed herein, and after argument thereon and 
consideration by the court, it is this 15th day of July, 1924, 

Adjudged, ordered and decreed, that eacli and all of said ex¬ 
ceptions he and the same are overruled, and the said report be and 
the .«ame is hereby ratified and confirmed, and the Trustees ordered 
to make distribution in aecordance with the said report; 

And it is further adjudged and ordered that the said defendants be 
and they hereby are directed to pay to.the plaintiff P5ve Dollars 
(''{'5) as costs for each exception overruled, the same being five (5) 
in number, and on failure of .«aid defendants to pay said sum that 
the Trustees he and they are hereby authorized and directed to de¬ 
duct the same from the distributive share the said defendants are 
entitled to receive under the said report. 


By the Court: 


A. A. IIOEHLING, 

Justice. 


21 From the above decree, the defendants, .Josephine M. Allen 

and David Moten, in open Court, appeal to the Court of Ap- 
jxals, and undertaking for costs on appeal is fixed in the maximum 
penalty of $100 or $50 ca.sh deposit; supei*sedeas undertaking in 
penaltv of $1,000. 

A. A. IIOEHLING, 

Justice. 


7/15/24. 
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Memoranda. 

August G, 1924.—$50 deposited by defendants’ attorney in lieu 
of appeal bond. 

August 7, 1924.—Appeal bond of defendants Nos. 2 and G ap* 
proved and filed. 

Ai^i<i(/nment of Errors. 

Filed August 19, 1924. 

The Couil erred as follows: 

1. In overruling eaeh and all of the defendants’ exeeptions to 
the Auditor’s report. 

2. In not ruling to the eontrary. 

3. In deelining to consider and determine the questions of law 
raised by the defendants’ e.xeeptions, in the over-ruling of said e.\- 
eeptions. 

4. In refusing to act to the eontrary. 

5. In basing the reason for over-ruling defendants’ ex- 
22 eeptions to the Auditor's report solely u|)on the language in 
the second and hist j)aragraj>h of the Order of Reference, and 
declining to consider and decide the main (piestion raised by said 
c-xceptions, to wit, whether the provisions of Section 93 of the Code 
of Law for the Distriet of Columbia were, in the light of the evidence 
produced, apv)licahle to this case, as was held by the Auditor. 

G. In refusing to act to the eontrary. 

7. In holding that tenants in common, in possession, were liable 
to co-tenants, not in possession, for use and occupancy of premises, 
there being no actual or alleged ouster, nor proof of same, or any 
“rent” received, or any agreement to pay “rent.” 

8. In not holding to the contrary. 

9. In holding that persons in possession of premises were liable 
for an accounting to one of a numuer of tenants in common, ownei’s 
of the said premises, over a period when said occupants were in no¬ 
wise in control of said premises and had no title in same, hut simply 
occupied the premises with their mother, the latter being one of the 
tenants in common, from whom the pei'sons oceupying as set forth 
thereafter inherited title as tenants in common, the said mother, 
deceased, being in nowise made a ])arty to the cause of action. 

10. In not holding to the coutrarv. 

W. C. MARTIN, 

GEO. E. C. HAYES, 
Attorneys for Defcndants-Appellants. 
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*28 Designation of Uecord. 

Filed August 19, 1924. 

♦ « 4c 3|c ♦ 4c 

The Clerk will please prepare the transcript of record in the ap- 
|)eal in this cause, and include the following: 

1. Plaintiff’s Original Petition. 

2. Defendants’ Answer. 

8. Plaintiff’s Amended Petition. 

4. Final Decree for sale and reference to Auditor. 

5. Paragraphs 2, 8, 4, (>, 8, 15, 20, 21, and 22, and schedules “B” 
and “C’’ and “D” of the Auditor’s report. 

0. Defendants’ e.xceptions to Auditor’s report. 

7. Decree of Court overruling defendants’ exceptions. 

8. Assignment of Errors. 

9. This Designation. W. C. MARTIN, 

GEO. E. C. HAYES, 
Attorneys for Defendant*-Appellants. 


Service of Copy of Designation of Record accepted this 19 day of 
August, A. D., 1924. 

ALEXANDER WOLF, 

NATHAN CAYTON, 

Attirrneys for Plaintiff. 


24 Supreme Court of the District of Columbia. 


rxiTim States of America, 

District of Columbia, ss: 

1, Morgan IT. Peach, Clerk of the Supreme Court of the District 
of Columbia, herebv certify the foregoing pages numbered from 1 
to 28, both inclusive, to be a true and correct transcript of the 
record according to directions of counsel herein filed copy of which 
is made part of this transcript in cause No. 37986 in Equity, wherein 
Posetta Jones is Plaintiff and Oliver Moten et al. are Defendants, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said C(mrt, at the City of Washington, in said District, 
this 14th day of January, 1925. 

I Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Ic 

ALF. G. BUHRMAN, 

EW. Asst. Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4280. Josephine Moten Allen et al., appellants, vs. Rosetta Jones. 
Court of Appeals, Distriet of Columbia. Filed Jan. 14, 1925. Henry 
W. Hodges, clerk. 

(5466) 



